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Summary

Thisreport is submitted pursuant to Commission on Human Rights resol ution 2005/66.
A note verbale was sent on 14 July 2005 to all States and relevant intergovernmental and
non-governmental organizations, requesting information on the right to the truth. A number
of States provided statements to the Office of the United Nations High Commissioner for
Human Rights (OHCHR) and their views have been reflected in this study. The study aso
benefited from the expert workshop on the right to the truth organized by OHCHR in
October 2005.

The study concludes that the right to the truth about gross human rights violations and
serious violations of human rights law is an inalienable and autonomous right, linked to the
duty and obligation of the State to protect and guarantee human rights, to conduct effective
investigations and to guarantee effective remedy and reparations. Thisright is closely linked
with other rights and has both an individual and a societal dimension and should be considered
as anon-derogabl e right and not be subject to limitations.
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Introduction

1 This study is pursuant to Commission on Human Rights resolution 2005/66 (para. 6), in
which the Office of the United Nations High Commissioner for Human Rights (OHCHR) was
requested: “to prepare a study on the right to the truth, including information on the basis, scope,
and content of the right under international law, as well as best practices and recommendations
for effective implementation of this right, in particular, legislative, administrative or any other
measures that may be adopted in this respect, taking into account the views of States and
relevant intergovernmental and non-governmental organizations, for consideration at its
sixty-second session.”

2. On 14 July 2005, OHCHR sent a note verbale to all States and relevant intergovernmental
and non-governmental organizations (NGOS), requesting their views on the subject. A number
of States provided statements to OHCHR.! The study also benefited from the contributions of
participants at the expert workshop on the right to the truth held on 17 and 18 October 2005,
which was organized by OHCHR. These views have been reflected in the present study.

3. Theright to the truth is often invoked in the context of gross violations of human rights
and grave breaches of humanitarian law. Victims of summary executions, enforced
disappearance, missing persons, abducted children, torture, claim to know what happened to
them or their relatives. The right to the truth implies knowing the full and compl ete truth as to
the events that transpired, their specific circumstances, and who participated in them, including
knowing the circumstances in which the violations took place, aswell as the reasons for them.

|. LEGAL AND HISTORICAL BASISFOR THE RIGHT TO THE TRUTH
Recognition of truth asaright

4, The updated Set of principles for the protection and promotion of human rights through
action to combat impunity (E/CN.4/2005/102/Add.1)? (hereinafter Set of Principles) reaffirm the
inalienable right to know the truth vis-a-vis gross human rights violations and serious crimes
under the international law. Principle 2 declaresthat “[e]very people has the inalienable right to
know the truth about past events concerning the perpetration of heinous crimes and about the
circumstances and reasons that led, through massive or systematic violations, to the perpetration
of those crimes’. Principle 4 articulatesthat “[i]rrespective of any legal proceedings, victims
and their families have the imprescriptible right to know the truth about the circumstancesin
which violations took place and, in the event of death or disappearance, the victims' fate”.
Principle 1 statesthat it is an obligation of the State “to ensure the inalienabl e right to know

the truth about violations’.

5. The concept of aright to the truth owed to the victims of human rights violations and
their families has taken on increasing importance in recent decades. Historically, this concept
findsitsrootsin international humanitarian law, in particular, in regard to the right of familiesto
know the fate of their relatives, together with the obligation of partiesto armed conflict to search
for missing persons.’
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6. The principle of the right to the truth for relatives of missing persons, including the
victims of forced disappearance, is explicitly codified in international humanitarian law in
article 32 of the Additional Protocol | to the Geneva Conventions, of 12 August 1949. The
Geneva Conventions, of 12 August 1949, also incorporate various provisions that impose
obligations on belligerent parties to respond to the problem of missing combatants and
establish a central search agency.* The Geneva Conventions, of 12 August 1949 and the
Additional Protocol |, cover the issues of “missing” persons.” The International Red Cross and
Red Crescent Movement has also made clear that the right to know the truth about the fate
suffered by victims of forced disappearance applies both to situations of international armed
conflict aswell as those of internal armed conflict.?

7. The International Committee of the Red Cross (ICRC) concluded that the right to truth is
anorm of customary international law applicable in both international and non-international
armed conflict, according to which “each party to the conflict must take all feasible measuresto
account for persons reported missing as aresult of armed conflict and must provide their family
members with any information it has on their fate”.” Military manuals and national laws of
severa cguntries also make reference to the right of the families to know the fate of their missing
relatives.

8. With the emergence of the practice of enforced disappearances in the 1970s, the
concept of the right to the truth became the object of increasing attention from international
and regional human rights bodies and special procedures mandate-holders. In particular, the
ad hoc working group on human rights in Chile, the Working Group on Enforced or
Involuntary Disappearances (WGEID) and the Inter-American Commission on Human

Rights (IACHR) developed an important doctrine on this right with regard to the crime of
enforced disappearances. These mechanismsinitially based the legal source for this right upon
articles 32 and 33 of the Additional Protocol to the Geneva Conventions, of 12 August 1949.°
Commentators have taken the same approach.’® However, although this right was initially
referred to solely within the context of enforced disappearances, it has been gradually
extended to other serious human rights violations, such as extrajudicia executions and
torture.™* The Human Rights Committee has urged a State party to the International

Covenant on Civil and Political Rights to guarantee that the victims of human rights violations
knowltzhe truth with respect to the acts committed and know who the perpetrators of such acts
were.

9. More recently, the right to the truth has been explicitly recognized in severa international
instruments and by intergovernmental mechanisms. The right to the truth has been cited in
relation to combating impunity,™ the rights of internally displaced persons to know the fate

of relatives,'* and in the context of the remedies and reparation for serious human rights
violations.™® The draft international convention for the protection of all persons from enforced
disappearance adopted by the Inter-Sessional Open-ended Working Group to elaborate a

draft legally binding normative instrument for the protection of all persons from enforced
disappearance on 23 September 2005, providesthat: “[€]ach victim has the right to know the
truth regarding the circumstances of the enforced disappearance, the progress and results of the
investigation and the fate of the disappeared person.”*®
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10.  Other international instruments, while not explicitly making reference to the right to
know the truth, implicitly address thisissue in terms of the right of concerned persons to have
access to the results of an investigation and/or to ensure a prompt and effective judicial
remedy."’

11. Intergovernmental conferences such as the World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance have a so made declarations attesting to
the importance of teaching about the facts and truth of the history, with aview to achieving a
comprehensive and objective cognizance of the tragedies of the past.'®

12. The Genera Assembly has addressed issues related to the right to the truth in

numerous resolutions since 1974 regarding missing persons or those subjected to enforced
disappearances.’® These resolutions often refer to “the desire to know” as “abasic human

need” and prompted the elaboration of article 32 of the Additional Protocol | to the Geneva
Conventions, of 12 August 1949, which codifies the right of familiesto know the fate of their
relatives.® While the General Assembly does not always refer explicitly to the right to know or
right to the truth, it repeatedly expresses its profound concern with the anguish and sorrow of the
families concerned. For this reason, these resolutions have been considered as forming part of
the legal basis for the right to know.?

13.  Another factor that impacted greatly upon the development of the right to the truth was
the establishment of “truth commissions’ or other similar mechanismsin the aftermath of
conflict or authoritarian rule resulting in massive violations of human rights. On various
occasions, the Security Council and General Assembly have both reiterated that the
establishment of the truth about crimes against humanity, genocide, war crimes and gross
human rights violations is necessary for the consolidation of peace and part of the process of
reconciliation.?

14.  Theright to thetruth, initsindividual or collective dimension, has been explicitly

cited asalegal basisin several instruments establishing truth commissions or other similar
mechanisms.”® Generally, legal acts establishing truth commissions ground themselves in the
need of the victims, their relatives and the general society to know the truth about what has taken
place; to facilitate the reconciliation process; to contribute to the fight against impunity; and to
reinstall or to strengthen democracy and the rule of law.?

15.  These mechanisms have varied greatly in terms of mandate, procedure, composition and
purpose. Most have sought to investigate events and to analyze the reasons for them, with a
view to making a credible historical record and thereby to prevent the recurrence of such events.
Some provide a cathartic forum for victims, perpetrators and the broader society to publicly
discuss violations, often with the ultimate aim of reconciliation and sometimesto achieve a
measure of justice.”

16.  The Commission has also made reference to the right to know or right to the truth. This
has been invoked in relation to blanket amnesty laws that block the revelation of the truth® as
well asin regard to missing persons and the right of family members to know their fate and
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whereabouts.*” Commission resolution 2005/66 recognizes “the importance of respecting

and ensuring the right to the truth so as to contribute to ending impunity and to promote and
protect human rights” (para. 1). It has also been noted that the legal framework governing the
disarmament, demobilization and reintegration process of illegal armed groups should guarantee
the rights to truth, justice and reparations.”® In addition to the Working Group on Enforced or
Involuntary Disappearances, other special procedures of the Commission have affirmed the
existence of the right to the truth.?®

17.  Thethen Sub-Commission on the Prevention of Discrimination and Protection of
Minorities reiterated the right of the families to know the fate of their relativesin relation to the
human rights of persons subjected to any form of detention or imprisonment,® the rights of
relatives of victims of forced disappearance,® and in regard to issues on amnesty laws covering
gross violations of human rights.*

18.  Theright to the truth has also been recognized by the Secretary-General. The
Secretary-General’ s bulletin on * Observance by United Nations Forces of international
humanitarian law” * lays down the rule that United Nations forces shall respect the right of

the families to know about the fate of their sick, wounded and deceased relatives.® The
Secretary-General has also indicated that in peace processes the rights of truth, justice and
reparations for victims must be fully rﬁ)ected,35 and has highlighted the importance of the truth
in the framework of transitional justice.*® The High Commissioner for Human Rights has also

reiterated the right to the truth of victims of gross violations of human rights and their relatives.*’

19.  Theright to the truth has also been recognized at the regional level. The Parliamentary
Assembly of the Council of Europe has passed a series of recommendations regarding the right
of family members to know the truth about the fate of those who had disappeared.® The
European Union has also reaffirmed the right to the truth in its resol utions on missing persons®
and in reference to the process of disarming and demobilizing paramilitary groups™ and in the
context of peace talks.*

20.  The General Assembly of the Organization of American States (OAS), in various
resolutions, while not always using the term “right to the truth”, has urged States to inform
relatives concerning the fate of the victims of forced disappearance.”” In 2005, the

Permanent Council of OAS adopted a resolution urging the members of OAS to take all
measures necessary to prevent enforced disappearances and to ensure the right to truth of the
relatives of disappeared.*® In the XX V111 Summit, in Asuncién in June 2005, the member States
and States associated with the Common Market of the South/Mercado Comun del Sur
(MERCOSUR) adopted a declaration which reaffirmed the right to the truth of victims of

human rights violations and their relatives.**

21.  Inresponseto the note verbale of OHCHR, several countries expressed the view that
the right to the truth is an autonomous right in international law.*® In the context of friendly
settlements of cases before international human rights bodies, at least one State has also
explicitly recognized the right to the truth.*® During the final session of the Inter-Sessional
Open-ended Working Group to elaborate a draft legally binding normative instrument for the
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protection of all persons from enforced disappearance (19-23 September 2005), Argentina,
Chile, Italy, Mexico, Uruguay, and the Latin American and Caribbean Group made statements
reaffirming the right to the truth of the victims and their relatives in cases of enforced
disappearance.*’

22.  Some peace agreements have also enshrined the right of families to know the fate of
persons unaccounted for, and have instituted mechanisms to ensure that relevant information is
provided to such persons. The General Framework Agreement for Peace in Bosnia and
Herzegovina may be cited as an example of this development.®® 1n 2004, the Parliament of
Bosnia and Herzegovina adopted alaw on missing persons, which reaffirms the right of the
families to know the fates of their missing relatives.*®

23. National courts at the highest level have also recognized the right to the truth. The
Constitutional Courts of Colombia™ and Peru, and the Federal Criminal Courts of Argentina®
have developed important jurisprudence recognizing and affirming the right to know the truth of
victims of gross human rights violations. The Courts of Argentina, in the so-called truth trials,
has found that in cases of enforced disappearances the right to the truth is based on the right to
mourning (derecho al duelo),> and as one of the components of the right to justice,> aswell as
the need for historical clarification, individual and societal healing and the prevention of future
violations.™ Theright to the truth has also been considered as a means to ensure a democratic
State based on the rule of law.*® Courts have also noted the contribution of knowing the truth to
eradicating impunity.”’

24.  The Human Rights Chamber for Bosnia and Herzegovina has based the right of
families to know the truth about the fate and whereabouts of missing persons on the

rights established in the Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights), in particular, the right not to be subjected
to torture or ill-treatment, the right to family life and the State’' s duty to conduct effective
investigations.® In a case concerning the 1995 massacre of Srebrenica, the Human Rights
Chamber found that the failure of Republika Srpska authorities “to inform the applicants

about the truth of the fate and whereabouts of their missing loved ones’ including their

failure to conduct a“ meaningful and effective investigation into the massacre”, violated article 3
of the European Convention on Human Rights > and failure to disclose information concerning
somggJ 7,500 missing men violated the applicants' right to respect for their private and family
life.

Thenature of theright to thetruth

25.  Theright to the truth has also been raised in connection with the State’ s duty to conduct
effective investigations into serious violations of human rights and the right to an effective
judicial remedy (amparo),®* aswell as the right to family and the right to health.? Iniits

general comment on article 18 of the Declaration on the Protection of All Persons from Enforced
Disappearance (2005), the Working Group on Enforced or Involuntary Disappearances stated
that the right to truth and information can be inferred from Articles 4 (2) and 9 of the Declaration
on the Protection of All Persons from Enforced Disappearance.®®
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26.  The Human Rights Committee has expressly recognized the right to the truth for
families of victims of enforced disappearance, in connection with the right not to be subjected
to torture or ill-treatment given the psychological torture which relatives of missing

persons undergo.** The Committee has followed the same approach in cases concerning

secret execution, where the family was not informed of the date, the hour, or the place of the
family member’ s execution, neither was the family informed of the exact place of subsequent
burial.®® The Committee also found that States parties are under an obligation to provide an
effective remedy, which includes information about the violation or, in cases of death of a
missing person, the location of the burial site.®® The Committee has also urged States parties to
allow the victims of human rights violations to find out the truth about those actsin order to
combat impunity.®” Such aview has been supported by the Special Rapporteur on the question
of the impunity of perpetrators of violations of human rights (civil and political rights) of the
Sub-Commission.®®

27.  Theright to know the truth has also been invoked in relation to protection of the family
guaranteed in article 23 of the International Covenant on Civil and Political Rights, the right of
the child to preserve his or her identity, including nationality, name and family relations as
contained in Article 8 of the Convention on the Rights of the Child, the right of the child not to
be separated from its parents provided in article 9 of the Convention on the Rights of the Child,
and other dispositions of that Convention.®®

28.  The European Court of Human Rights (ECHR) has not addressed the issue of right to
know the truth explicitly but has inferred such aright as part of the right to be free from torture
or ill-treatment, the right to an effective remedy and the right to an effective investigation and to
be informed of the results.” In addition, the Court has held that a State’ s failure to conduct an
effective investigation “aimed at clarifying the whereabouts and fate” of “missing persons who
disappeared in life-threatening circumstances’ constitutes a continuing violation of its procedural
obligation to protect the right to life.”" In cases of enforced disappearances, torture and
extragjudicia executions, ECHR has highlighted that the notion of an effective remedy for the
purposes of article 13 of the European Convention on Human Rights entails, in addition to the
payment of compensation where appropriate, a thorough and effective investigation capable of
leading to the identification and punishment of those responsible and including effective access
for the relatives to the investigatory procedure.”? The African Commission on Human and
Peoples’ Rights has followed a similar approach to ECHR.” Iniits Principles and Guidelines on
the Right to a Fair Trial and Legal Assistancein Africa,™ the African Commission infers that the
right to the truth forms a constitutive part of the right to an effective remedy.”

29.  The Inter-American Commission on Human Rights has long recognized the right to
the truth both generally for the victims of human rights violations and their relatives, as
well as specifically with regard to forced disappearances.” However, in case of gross
violations of human rights, such as torture and extrajudicia executions, IACHR has found
that the right to truth arises essentially from the general duty of the States to respect and
guarantee human rights,”” the right to a hearing by a competent, independent and impartial
tribunal, the right to an effective remedy and judicial protection and, the right to seek
information.”
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30.  Thelnter-American Court of Human Rights (Inter-American Court) has repeatedly
recognized the right of relatives of the victims of forced disappearance to know their fate and
whereabouts.” The Inter-American Court linked the right to the truth with the right of the victim
or his next of kin to obtain clarification of the facts relating to the violations and the
corresponding responsibilities of the competent State organs, through the investigation and
prosecution established in articles 8 (right to a hearing by a competent, independent and
impartia tribunal) and 25 (right to an effective remedy and judicial protection) of the American
Convention on Human Rights.?® The Inter-American Court considered that the right to the truth
isnot limited to cases of enforced disappearances but also applies to any kind of gross human
rights violation.®* The Inter-American Court highlighted that the right to the truth is also based
in the State’ s duty to respect and guarantee human rights and, in particular, its duty to conduct
effective investigation on gross human rights violations.®”

31.  Theright to the truth of victims of human rights violations and their relatives has not
generally been explicitly recognized in national constitutions. Even though, for some countries
the right to the truth isimplicitly protected under its constitutions.>* However, the majority of
constitutional acts recognize and protect freedom of information, including the right to seek
information. In severa countries, the right to seek and impart information isthe legal basis

of theright to the truth.®* The right to access to justice, together with the right to a remedy

and reparation may also constitute a domestic means of ensuring the right to the truth.®

Some8 gountri& have passed national |egislation recognizing and guaranteeing the right to the
truth.

32. Legidlation on access to information and/or habeas data constitutes an important step to
ensuring the right to the truth. For example, the United States of America Freedom of
Information Act (FOIA) and the South African Promotion of Accessto Information Act were
utilized to disclose the truth on human rights violations committed, for example in El Salvador,
Guatemala, Peru and South Africa, and to help the work of truth commissions.®”

[I. THE MATERIAL SCOPE OF THE RIGHT TO THE TRUTH

33.  International human rights instruments, as well as the Additional Protocol | to the
Geneva Conventions, of 12 August 1949, give indications of the material scope of the right
to the truth. In terms of the human rights violations for which the question of the right to

the truth arises, international human rights bodies have recognized the right to the truth in
cases of gross violations of human rights - in particular enforced disappearances,

extrgjudicial executions and torture - and serious violations of international humanitarian

law. Thisis supported by the jurisprudence of international and regional human rights bodies
and courts.®®

34. From the experience of truth commissions, it is possible to conclude that the right to the
truth applies to all gross human rights violations and serious breaches of international
humanitarian law.* The jurisprudence of domestic courts has also recognized the right to the
truth for victims of gross human rights violations and serious breaches of international
humanitarian law and their relatives,*
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[I1. ENTITLEMENT TO THE RIGHT TO THE TRUTH

35. International human rights instruments give indications as to who is entitled to the right
to thetruth. All of these texts confer the right to the truth on victims and their relatives or their
representatives.” This is supported both by the jurisprudence of international human rights
courts and treaty monitoring bodies™ as well as domestic courts.”

36. However, the notion of “victim” may have a collective dimension.** In this sense, the
right to the truth may be understood as both an individual and a collective right. The Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (hereinafter Basic Principles and Guidelines) state that one of the modalities
of reparation, as part of satisfaction, isthe “[v]erification of the facts and full and public
disclosure of the truth”.*> The Set of Principles declare that “ every people has the indienable
right to know the truth about past events ...”.% Theright of society to the truth has been
recognized by other human rights bodies, such as the Working Group on Enforced or Involuntary
Disappearances,”’ IACHR® and the Independent expert to update the Set of Principles to reflect
recent developments in international law and practice, including international jurisprudence and
State practice.®® The Inter-American Court has also held that “society as awhole must be
informed of everything that has happened in connection with said violation”.!® Thisview has
been affirmed by the highest courts of law in Argentina,*®* Peru,' and Colombia'®® The
Human Rights Chamber for Bosnia and Herzegovina also noted the importance of making the
truth about the events surrounding the Srebrenica massacre known to the public and ordered the
Republika Srpska to do so0.**

37. In response to the OHCHR note verbale, Argentina, the Bolivarian Republic of
Venezuela, Cuba, Peru and Uruguay, all put forward the view that society is entitled to know the
truth about serious human rights violations.'®

V. THE CONTENT OF THE RIGHT TO THE TRUTH

38.  Given that historically the right to the truth was initially linked to the missing and
disappeared, the content was focused on knowing the fate and whereabouts of disappeared
persons. However, asinternational law on the right to the truth has evolved to apply in all
situations of serious violations of human rights, the material scope of the right to the truth has
also expanded to include other elements. These may be summarized as the entitlement to seek
and obtain information on: the causes leading to the person’ s victimization; the causes and
conditions pertaining to the gross violations of international human rights law and serious
violations of international humanitarian law; the progress and results of the investigation; the
circumstances and reasons for the perpetration of crimes under international law and gross
human rights violations; the circumstances in which violations took place; in the event of death,
missing or enforced disappearance, the fate and whereabouts of the victims; and the identity of
perpetrators.

39.  Thequestion of whether the right to the truth entails aright to know the identity of
perpetrators raises some difficulties. Thereis considerable support for including this element in
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the material scope of the right to the truth in the jurisprudence of the Human Rights
Committee,'® IACHR™’ and the Inter-American Court.’® By listing guarantees for persons
implicated particularly with regard to the principle of the presumption of innocence, the Set of
Principles also suggest that the right to the truth includes knowing the identity of perpetrators.’®
Indeed, if the right to the truth is addressed in the frame of criminal judicia procedures or after
the determination of criminal responsibilities by atribunal, there is no conflict between the right
to the truth and the principle of the presumption of innocence. Thereis a potential problem,
nevertheless, where perpetrators are named pursuant to an extrgjudicial mechanism, such asa
truth commission, given that not all truth-seeking processes apply due process guarantees. On
thisissue, the Set of Principles offer guidelines to safeguard the interests of implicated
persons.*°

40.  Thisprinciple incorporates the experiences of national truth and reconciliation
commissions.™* The Truth Commission of El Salvador adopted strict criteria based on the
degree of reliability of evidence.™? The Secretariat for Human Rightsin the Ministry of Justice
of Argentina, depository for the archives of disappeared persons where those accused of being
responsible for illegal repression are held, decided that any person whose reputation is affected
in the archives could include their version of eventsin the records.

V. THE NATURE OF THE RIGHT TO THE TRUTH AND
ITSRELATIONSHIPWITH OTHER RIGHTSAND
OBLIGATIONSOF STATES

41.  Theright to the truth has been characterized as an inalienable right by the Set of
Principles™® and in the jurisprudence of various intergovernmental bodies and courts at
international, regional and national levels.*'*

42.  Theright to thetruth is closely linked to the right to an effective remedy; '™ the right to
legal and judicial protection;''® the right to the family life;**’ the right to an effective
investigation;™'® the right to a hearing by a competent, independent, and impartial tribunal;**° and
the right to obtain reparation.** The Human Rights Committee, ECHR, IACHR and the African
Commission on Human and Peoples’ Rights have all considered that the failure to give
information about the fate and whereabouts of disappeared persons or of the circumstances of an
execution and the exact place of burial of the executed persons can amount to torture or
ill-treatment.** Nonetheless, the right to the truth remains an autonomous right with its own
legal basis.

43.  Theright to the truth and freedom of expression, which includes the right to seek and
impart information, are linked.*® During the expert workshop on the right to the truth,
organized by OHCHR, the participants concluded that the right to seek information may be an
instrumental right to realize the right to the truth, but both constitute different and separate
rights.**® Asthe right to freedom of information can be restricted for certain reasons under
international law,™** there is the question of whether the right to the truth could be restricted
under any circumstances.

44.  Theinalienable character of the right together with its material scope militates against
derogation in any circumstances. A large number of courts at national and regional levels have
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characterized the State’ s failure to inform the victims' relatives about the fate and whereabouts
of avictim of adisappearance as amounting to torture or ill-treatment, which is universally
recognized as a non-derogabl e prohibition.’*®> One could also argue that the judicial remedies
that protect fundamental rights, such as habeas corpus and amparo, which may also be used as
procedural instruments to implement the right to the truth, have now come to be understood as
non-derogable.'?®

45.  Aswas stated before, the right to the truth is linked to the State’ s duty to protect and
guarantee human rights,**” in particular the State’ s obligation to conduct an effective
investigation.’®® For this reason, amnesty laws and similar measures that prevent the
investigation and/or prosecution of authors of human rights violations may violate the right to
the truth. Human rights bodies have generally rejected amnesties for serious violations of human
rights'?® as have some national and international courts, based on the need to combat impunity

for these crimes and to ensure that victims and their relatives know the truth.**°

46.  Theright to the truth may also be linked to the principle of transparency and

good governance adopted by some governments. IACHR has concluded that the right to

know the truth is essential for the workings of democratic systems.™®! In the same line, the
Constitutional Tribunal of Peru has concluded that the right to the truth is a concrete expression
of the constitutional principles of human dignity, rule of law and a democratic form of
government.**

VI. INSTITUTIONAL AND PROCEDURAL MECHANISMS
TOIMPLEMENT THE RIGHT TO THE TRUTH

47. International and national experiences have led to several diverse institutional and
procedural mechanisms to implement the right to the truth. International criminal tribunals, such
asthe International Criminal Tribunal for the former Y ugoslavia, the International Criminal

Tri buggl for Rwanda and the International Criminal Court constitute one way to establish the
truth.

48. National criminal judicial proceedings and trials provide one way to uphold the right

to the truth. Tribunals deal out justice but also test the truth according to rigorous evidential

and procedural standards and lay down the factsin a court record. In promoting the right to the
truth, States should guarantee broad legal standing in the judicial process to any wronged party
and to any person or NGOs having a legitimate interest therein.*** National criminal procedures
allow victims and their relatives to participate and intervene in the criminal judicial proceedings.
Several countries also allow third persons and NGOs to intervene in criminal proceedings.**

49.  Other judicia procedures limited to investigation and documentation such as the
so-called “truth trials” in Argentina may provide an important way to implement the right to

the truth without necessarily entailing prosecution and punishment.**® Judicial procedures - such
as habeas corpus and amparo - can help to ensure the exercise of the right to truth,**’ particularly
in cases of enforced disappearances and unlawful detention.®
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50.  Since 1974, when the first truth commission was established in Uganda,™*° up to 2005,
around 40 truth commissions or commissions of inquiry have been created in different regions of
the world.**® Truth commissions have played an important role in promoting justice, uncovering
truth, proposing reparations, and recommending reforms of abusive institutions,**! however,
experience shows that these commissions are often subjected to several constraints often due to
restrictions in the mandate regarding time periods under investigation,*** material scope™* and
the lifespan of the commission.'*

51. National human rights institutions can play an important role in ensuring the enjoyment
of the right to the truth for victims, their relatives and the society. Through fact-finding
investigations and public reports both on individual cases and more generally, human rights
violations practices, national human rights institutions contribute to exposing the truth.

52.  Accesstoinformation and, in particular, to official archives, iscrucia to the exercise of
the right to the truth.** The importance of archives has been underlined by the independent
expert to update the Set of Principlesto reflect recent developmentsin international law and
practice, including international jurisprudence and State practice'*® and in the Set of Principles,
which provides guidelines on access.**” It is also relevant to note the work done on thisissue by
the International Council on Archivesin association with United Nations Educational, Scientific
and Cultural Organization (UNESCO), and the handbook for NGOs they produced on archives

and human rights.**®

53.  Administrative and civil proceedings may also facilitate access to the truth. The
International Commission on Missing Persons, Bosnia and Herzegovina, is an example of an
institutional and procedural mechanism to implement the right to know for relatives of missing
persons in the former Y ugoslavia.

54. Historical projects, such asthe UNESCO-led project “Writing the history of Burundi”,
can also contribute to implementing the right to the truth. This project, which originated at the
1997 Conference on the History of Burundi convened by UNESCO, was designed to establish an
official, scientific and agreed account of history of Burundi from its origin until 2000.

VII. CONCLUSIONS AND RECOMMENDATIONS

55.  Theright to thetruth about gross human rightsviolations and serious violations of
humanitarian law is an inalienable and autonomousright, recognized in several
international treaties and instruments aswell as by national, regional and inter national
jurisprudence and numerous resolutions of intergover nmental bodies at the universal and
regional levels.

56. Theright tothetruth isclosely linked to the State’ s duty to protect and guarantee
human rightsand to the State s abligation to conduct effective investigationsinto gross
human rightsviolations and serious violations of humanitarian law and to guar antee
effectiveremediesand reparation. Theright tothetruth isalso closely linked to therule of
law and the principles of transparency, accountability and good governancein a

demaocr atic society.



E/CN.4/2006/91
page 15

57.  Theright tothetruth isclosely linked with other rights, such astheright to an
effective remedy, theright to legal and judicial protection, the right to family life, theright
to an effective investigation, theright to a hearing by a competent, independent, and
impartial tribunal, theright to obtain reparation, theright to be free from torture and
ill-treatment; and theright to seek and impart information. Truth isfundamental to the
inherent dignity of the human person.

58. In cases of gross human rightsviolations - such astorture, extrajudicial executions
and enfor ced disappearance - serious violations of humanitarian law and other crimes
under international law, victims and their relatives are entitled to thetruth. Theright to
thetruth also hasa societal dimension: society hastheright to know the truth about past
events concer ning the perpetration of heinous crimes, aswell asthe circumstances and the
reasons for which aberrant crimes came to be committed, so that such events do not
reoccur in thefuture.

59.  Theright tothetruth implies knowing the full and complete truth asto the events
that transpired, their specific circumstances, and who participated in them, including
knowing the circumstances in which the violations took place, aswell asthe reasonsfor
them. In cases of enforced disappearance, missing persons, children abducted or during
the captivity of a mother subjected to enfor ced disappear ance, secret executions and secr et
burial place, theright to thetruth also has a special dimension: to know the fate and
whereabouts of the victim.

60. Theright tothetruth asa stand-aloneright isa fundamental right of the
individual and ther efore should not be subject to limitations. Giving itsinalienable
nature and its close relationship with other non-derogablerights, such asthe right not
to be subjected to torture and ill-treatment, the right to the truth should be treated asa
non-der ogableright. Amnesties or similar measures and restrictionsto theright to
seek information must never be used to limit, deny or impair theright tothetruth. The
right to thetruth isintimately linked with the States' obligation to fight and eradicate
impunity.

61. International criminal tribunals, truth commissions, commissions of inquiry,
national criminal tribunals, national human rightsinstitutions and other administrative
bodies and proceedings may constitute important toolsfor ensuring theright to the

truth. Judicial criminal proceedings, with a broad legal standing in thejudicial processfor
any wronged party and to any person or non-gover nmental organization having a
legitimate interest therein, are essential to ensuring theright to thetruth. Judicial
remedies, such as habeas cor pus, ar e also important mechanismsto protect theright to the
truth.

62.  The Office of the High Commissioner for Human Rights recommends

that they continue to examine the content and scope of theright to thetruth.
Further studies could explorein depth the societal and individual dimension of this
right.
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relating to the Protection of Victims of International Armed Conflicts.

* In particular Geneva Conventions, of 12 August 1949: Geneva Convention relative to the
protection of civilian personsin time of war, arts. 16 and 17; Geneva Convention for the
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’ Rule 117 in ICRC, Customary International Humanitarian Law, Volume |, Rules, Cambridge
Press University, 2005, p. 421.
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Northern Ireland and United States of America
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(IACHR), 1985-1986, OEA/Ser.L/V/11.68, Doc. 8, rev. 1, p. 205.

19| ouis Joinet, “Rapport general”, in “Le refus de I oubli - La politique de disparition forcée
de personnes’, Colloque de Paris, janvier/février 1981, p. 302.

1 | ACHR, Report No. 136/99, Case 10.488 Ignacio Ellacuria et al ., para. 221.
12 CCPR/C/79/Add.63, para. 25.

3 See Principles 1, 2, 3 and 4 of the Set of Principles.
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9 General Assembly resolutions 3220 (XX 1X), 33/173, 45/165, and 47/132.
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No. 2, May 1997, pp. 255 et seq., and Priscilla Hayner, Unspeakable Truths: Confronting State
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and 33.

% Council of Europe, Parliamentary Assembly, resolution 1056 (1987); Res. 1414 (2004),
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